
BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

Petitioner, )

) PCBNo.05- /~
) (TJSTAppeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent.

NOTICE

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
Stateof Illinois Center
100 WestRandolphStreet
Suite11-500
Chicago,IL 60601

MCLEAN COUNTYASPHALT, )
)

vs.

RECE~VED

CLERK’S OFFtCE

FEB 14 2005
STATE OF ILLINOIS

Pollution Control Board

JohnJ.Kim
AssistantCounsel
SpecialAssistantAttorney General
Division ofLegal Counsel
1021 North GrandAvenue,East
P.O. Box 19276
Springfield, IL 62794-9276

PLEASE TAKE NOTICE that I havetodayfiled with theoffice of the Clerk of

the Pollution ControlBoarda Petitionfor Reviewof FinalAgencyLeaking

UndergroundStorageTankDecision,acopyof which is herewithserveduponyou.

RobertE. Shaw
IL ARDC No. 03123632
Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 S. 10th Street,Suite302
P.O. Box 1789
Mt. Vernon, Illinois 62864
Telephone(618) 244-1788

By
:urtis W. Martin, 4t(torneyfor

McLeanCounty phalt, Petitioner
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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS 005

STATE OF ILLINOIS
MCLEAN COUNTY ASPHALT, ) Pollution Control Board

)
Petitioner, )

)
vs. ) PCB No. 05- J

) (UST Appeal)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

PETITION FOR REVIEW OF FINAL AGENCY
LEAKING UNDERGROUND STORAGE TANK DECISION

NOW COMES thePetitioner,McLeanCountyAsphalt (“McLean”), by oneof

its attorneys,Curtis W. Martin of Shaw& Martin, P.C.,and,pursuantto Sections

57.7(c)(4)(D)and40 of the Illinois EnvironmentalProtectionAct (415 ILCS

5/57.7(c)(4)(D)and 40)and 35 Ill. Adm. Code105.400-412,herebyrequeststhat the

Illinois Pollution ControlBoard (“Board”) review thefinal decisionof theIllinois

EnvironmentalProtectionAgency (“Agency”) in the abovecause,andin support

thereof,McLeanrespectfullystatesasfollows:

1. On January6, 2005, theAgencyissueda final decisionwhich was

receivedby McLeanon January7, 2005, a copyof which is attachedheretoas

Exhibit A.

2. Thebasisfor McLean’s.appealis asfollows:

This appeal’sgenesisis with McLean’ssubmittalto theAgency,

throughits consultant,UnitedScienceIndustries,Inc. (“USI”), of a Site

ClassificationCompletionWork Plan (“Plan”) andBudget(“Budget”) dated



July 31, 2002. By letterdatedNovember27, 2002,theAgencymodified the Plan

andBudgetby reducingthe numberof soil borings, including a hydraulic

conductivitytest, andadjustinginvestigationcosts,analysiscosts,personneland

equipmentcostsby $9,270.42. Among suchadjustmentwasthe numberofhours

associatedwith the tasksfor the ProjectCoordinator,AssistantProjectManger, and

ProjectManager,but no further detailaboutsuchadjustments.

In responseto theAgency’sNovember27, 2002 letter, McLean

submittedanAmendedSite ClassificationWork Plan (“AmendedPlan”) andBudget

(“AmendedBudget”)datedFebruary11, 2003, alongwith further explanationand

detail of thenecessityandreasonablenessofthe costsit proposedin theAmended

Budget. On June17, 2003, theAgency modifiedtheAmendedPlanby requiring

sampleanalysisand groundwaterinvestigation,while indicating a total of three (3)

borings/monitoringwells would be sufficient to completethe investigation. Based

uponthesemodifications,theAgencyadjustedtheinvestigationcosts,analysis

costs,personnelcosts,equipmentcosts,field purchasesandothercostsby a

cumulative$20,579.50. No particularbreakdownof thecostsadjustedwasprovided

otherthan a list of itemsaffectedby the adjustment.TheAgency alsoagain

modified theAmendedBudgetwith an adjustmentof $7,116.05in investigation

costs,personnelcostsandequipmentcosts. TheAgency deemedthesecoststo be

unreasonableassubmittedwhile providingno detailasto what specific costsand

taskswere adjusted,exceptreferenceto “Numberof hoursto completetaskslisted
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for” environmentaltechnician,projectcoordinator,assistantprojectmanager,

projectmanager,andprofessionalengineer.

In responseto theAgency’sJune17, 2003modificationsto the

AmendedPlanandAmendedBudget,McLeansubmitteda secondAmendedPlan

andBudgetdatedSeptember9, 2004. OnJanuary6, 2005, theAgencycompletely

rejectedthesecondAmendedBudgetwhich effectively adjustedanother$8,549.40

in personnelcosts,field purchasesandothercosts,andhandlingchargesassociated

with projectmanager,professionalengineer,projectcoordinator,draftsman,and

environmentalspecialiststime. The Agency’spositionunderthe January6, 2005

letterwasthat it hadpreviouslynotified McLeanof its “final action” whichMcLean

hadnot timely appealedtherebypreventingthe Agencyfrom reconsideringor

revisiting its final action.

It is unclearon which “final action” theAgencyreliesfor its January6,

2005 decisionandthereforeit is McLean’spositionthat theAgency’sJanuary6,

2005letter is the truefinal actionfrom which McLean’sappealis timely. Moreover,

theAgency’sadjustmentsandfailure to specifywhich tasksand costsit deemsto be

unreasonableare arbitrary andcapricious.

WHEREFORE,Petitioner,McLeanCountyAsphalt, for thereasonsstated

above,requeststhat the Boardreversethedecisionof theAgencyandrule in favor

of Petitioner’srequestfor approvalof its secondAmendedSite ClassificationWork

PlanandBudgetdatedSeptember9, 2004asbeingreasonable,justifiable,

necessary,consistentwith generallyacceptedengineeringpractices,andeligible for
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reimbursementfrom the UST Fundandthat Petitionerrecoverits attorney’sfees

andcostsincurredhereinpursuantto 415 ILCS 5/57.8(1)and 35 Ill. Adm. Code

732.606(g).

Respectfullysubmitted,

SHAW & MARTIN, P.C.

RobertE. Shaw
IL ARDC No. 03123632
Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 5. 10th Street,Suite 302
P.O. Box 1789
Mt. Vernon,Illinois 62864
Telephone(618) 244-1788
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undstoragetank systemowneroroperatormayappealthis decisionto theIllinois
i~LtrolBoard. Appealrightsareattached.
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• AppealRights

An undergru~dstoragetankowneroroperatormayappealthis final decisionto the Illinois
PollutionC n~ro1Boardpursuantto Sections40 and5.7.,7(c)(4)(D)oftheAct by fling apetition
for ahearin ithin 35 daysafterthedateofissuanceofthefinal decision.n:owever,the35-day
periodmay . extendedfor.aperiod,oftimenot.to-exceed9Q ‘claysby writtennoticefrom‘the.
ownerorop r tor andtheIllinois EPA within theinitial 35-dayappealperiod. If theowneror’
operatorwi ¶S to receivea 90-thyextension~awritten requestthatincludesa:~tatementofthe
datethefin c~iecisionwasreceived,alongwith acopyofthis decision;mustbe sentto the
Illinois EP th soonaspossible.

For informa regardingthefling ofan appeal,pleasecontact:

t~o b~yGunn,Clerk
‘Illin ~ PoIh~tionControl Board
State ~Illinois Center
100 St Randolph,Suite11-500
Chic g ,IL 60601
312/ 1 -3620

For informat o regardingthefiling ofan extension5pleasecontact:

lilino sEnvironmentalProtectionAgency
Divis o ofLegal Counsel
1021 rth GrandAvenueEast
Post ice Box 19276
Sprin eld, XL 62794-9276
217/7 -5544



AttachmentA

Re: L # 1130205069-- McLeanCounty
• B!1 mington/McLeanCountyAsphalt

11 WestMarketStreet
L ~S IncidentNo.20011634&’200:11865
L S TechnicalFile. • ‘ .•

Citations is ‘attachnientarefrom theEnvironmentalProtectionAct (Act) and35 Illinois
Adrninistr t ye Code(35 II]. Mm. Code).

L. l~ ccordancewith Section57.7(c)(4)oftheAct and35 III. Adm. Code732503(b),any
t on .bytheIllinois EPAto disapproveor modifyaplanorbudgetsubmittedpursuant

~ itle XVI’ oftheAct shallbeprovidedto theowneroroperatorin writing within 120
• s ofreceipt. . • •

illinois EPA previouslynotifiedthe owneroroperatorof its final action. Further,
i ccordancewith Section57.7(c)(4)oftheAct and35 Ill. Adm~Code732.503(f),the
I ii ois EPA’s ~ictionto rejectorrequiremodificationoftheplanor budget,or the,
r j ction ofanyplanorbudgetby operationoflaw,wassubjectto appealto theIllinois

ltition ControlBoardwithin 35 daysaftertheIllinois EPA’s fixia] action. The
i ure to file an appealofafinal action in atimely mannerpreventstheIllinois EPA
o reconsideringorrevisiting thefinal action.

HAC :M\ ~.*A20011634&20011865-7AttachxnentA.DOC’



CERTIFICATE OF SERVICE

I, the undersignedattorneyat law, herebycertify that on Februaryg

2005, I servedtrue andcorrectcopiesof a Petitionfor Reviewof FinalAgency

LeakingUndergroundStorageTankDecision,by placingtrueandcorrectcopiesin

properlysealedandaddressedenvelopesandby depositingsaidsealedenvelopesin

aU.S. mail dropbox locatedwithin Mt. Vernon,Illinois, with sufficient Certified

Mail postageaffixed thereto,uponthe following namedpersons:

DorothyM. Gunn,Clerk JohnJ. Kim
Illinois Pollution ControlBoard AssistantCounsel
StateofIllinois Center SpecialAssistantAttorney General
100 WestRandolphStreet Division of Legal Counsel
Suite11-500 1021 North GrandAvenue,East
Chicago,IL 60601 P.O. Box 19276

Springfield,IL 62794-9276

Curtis W. Martin, A,~Iorneyfor
Petitioner,McLea CountyAsphalt


